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June 1, 1999 — Introdu\é‘d by Senators GEORGE, ERPI/E/NBACH RISSER, ROSENZWEIG,
DARLING, RUDE, MOE

RicHARDS, PocAN, TURNE

and YOUNG. Referred to Committee on Agriculture, Environmental Resources
| and Campa1gn Finance Reform\\
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1. ANACT# amend s 35 (4) (), 11.12 (2), 11.16 (2) zmq (3), 11.26 (1) (a), 11.26 (2)

2 (a), 11.26 (9) (a) 11 26 (9) (b), 11.26 (13) 11.31 (1) (d), 11 33(1) (a) (1ntro) 11.50
3 1) (a) 1 and 11.50 (3) (b); and o create 11.26 (1) (am), 11.26 (2‘)\(am) 11.26 (9)
4 (ba) 11 33 (4), 11.501 to 11.522, 20.510 (1) (), 20.585 (1) (q), 20 5‘8§ (1) (),
5 20 855 (4) (bb), 25.17 (1) (cm) and 25.421 of the statutes; relating to: campa\‘gn
?)‘ | :’ financing with respect to the office of justice of the supreme court maklng ,
; /’{ U camd ! Aokl For
NG 7 S appropriations and providing penalties. \ {ew\:l( 4 qustce FroTa
}(NM/\(Q"Q ' ( S c,f bit ™ ﬁf' i v
A N
Analysis by the Legislative Reference Bureaw

This bill makes numerous changes in the campaign ﬁnance law affectlng
campaigns for the office of justice of the supreme court. The bilkk
~of the Wisconsin election campaign fund, under which eligible candidates for state
offices (except district attorney, court of appeals Judge/gnd circuit judge) may receive
public grants from state general purpose revenues derived from designations made
by md1v1duals filing state i income tax returns,

To finance elections for the office of justice ef~tite

su-pﬁeme’bur@ the bill creates a democracy trust fund, under which ehglblef
candidates for this office may receiye public grants derlved from general pu.t;pt;sn | ,.(,.}

‘ffh;}u‘ﬁ' rr},f:‘f Yo C’,f?q“’)&h" /;fecea{t( ymg’,v{ﬁrq ,i,/zpj

his

and ROBSON, cosponsﬁred by Representatives BoCK, .
MILLER, PLOUFF, J. LEHMAN, BERCEAU, CoLoN, Cocas

revenuef\ e
Undertthe bill, a candidate for the office of justice of the supreme court may
qualify for ppblic financing from the democracy trust fund to finance a campaign in
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a primary or election by receiving a specified number of qualifying contributions of
five-doHars jeach made by eleeters—efxthe,,sﬁlrte. A candidate who accepts public
financing may accept “seed money” contributions in amounts of $100 or less, subject
to aggregate limitations, and may contribute personal funds 1n‘sm i .
, -during specified periods. A candidate who accepts public ﬁnancmg may not accept “JI75 % i
i’” ,‘h‘ﬂi ....any_contributions other than gqualifying and seed money contributions and %?J% ¥
Z ngoe' «& " contributions from persoiial funds, subJecfﬁ“speciﬁ'ﬂTmPubhe financing {;r ,
: benefits for eligible candidates are $100,000 in the primary election and $300,000 in f‘“&f “5
the general election. The benefits are subject to a biennial cost of living adjustment. J, 040y
_ A candidate who accepts more than a specified amount of qualifying or seed mone
o contributions has the excess deducted from his or her public financing benefit.{In
_addition, if a candidate’s opponent declines to accept public financing an@ﬁnaTie_s\ 5}}; .
expendltures)m a total amount that exceeds Py msrethairfive persent the amount . Vi
for a candidate who accepts public financing, the candidate who accepts g ?;5( 4.
ic financing receives additional funding equivalent to the excess@pend—rtums i 4
: made by his or her opponent/bhhmbmereﬂ&&nthree-tmes-the-ameaa-&e%e pu-bﬁ””“ ‘

¢’ v reingbeonef F €-6E A candidate also recgives [’ﬁ, )
ch \E‘ ”'ﬁ' addltlonal publlc ﬁnancmg equlvalent to ﬂny indepe dent expenditures {made . ‘efi.xé
3 nweh N
Vo R
oF {7 s g, %

U"&g v ﬁ dA e i urrently, a candidate for the office of Justlce /f the supreme COuTt: nmy qualify~ th
Ziil iy ’:zcﬂ‘w to receive a grant from the Wisconsin election campalgn fund for use in an electlon ’
YT campaign -

oo k> Ino funding is provided for prlmary campalgnsﬁf I-n-erde;to qualifyy
ggm‘? i F for a grant, a candidate must qualify to have h1s ‘or her name appear on the spring |
Y 0( 4 election ballot and must have an opponent Whp qualifies to have his or her name QX("@%;@ s
o appear on that ballot. The maximum amount ofa grant that a candidate may receive 32 \ %7
is $97,031. This amount is not subject to any cost of living adjustment. In addition, §Ce,;,7; oo
th1s amount is reduced by the total amount of contributions received by a candidate| £, _ “Nled,
from special interest committeespand this amount may not be fully funded in a Covty - 7
- particular year if there are not sufficient moneys in the Wisconsin election campaigni Con . T
6& fund to provide full financing for all quahfymg candidates. A candidate must agree feoy eerf,
v { to abide by spending and self-contribution limits in-erde# to receive a grant, but this Ne
agreement does not apply if the candidaté has an opponent who could have qualified
, 7 for a grant but declines to do so and declines to file an affidavit of W
"
&g liance ending and self—-contnbutlon limits,

“Currently, individuals and-committeés making political contributions to
candidates for the office of _]ustlce of the supreme court are subject to limitations on
the amount or value of any contribution or contributions that may be made
cumulatively to any candidateina campaign. The limitations are $10,000in the case
of an individual makmg a contribution to a candidate and $8.625 in the case of a
committee making a‘contribution to a candidate. This bill replaces these limitations
with a contributio 11m1tat10n of $1 000 applicable to an 1nd1v1dual e¥/committee

W f < pf{: f/le/‘{(J 1 Tl
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making any contribution or contrihutions cumulatlvely to any candldate for the
office of justice & who is-eligi

benehit.but-who declines to accept one’pef-ea—mr;mgp\ fué {rc £ pan cir5 ,j@, /:o
For further information see the state fiscal estimate, which will be printed ag’ %

an appendix to this bill.

a5 R S e B N B e i e
e T S R s e e i

The people of the state of Wzsconsm, represented in senate and assembly, do
enact as follows:

SECTION 1. 8.35 (4) (b) of the statutes is amended to read:
8

received b;\ﬁndidate from the Wisconsin electidx}__,’éempaign fund shall be

immediately tra \sferred to any candidate who /is”/ appointed to replace such

#
<

candidate, upon filing of a proper application Ebe’fefor under s: 11.50 (2). If thereis

6 no candidate appointed ox if no proper app}iégltion is filed within 7 days of the date
g 7 on which the vacancy occurs,such mon/e;é shall revert to the state as provided in s.
8 .
N .
10 transferred to any candidate'whois a nted to replace such candidate. Ifthere is
11 nocandidate a ointed. /41/6 moneys shall r;ert to the state.
}f’ 12 SECTION 2. 11?,_./1"5 (2) of the statutes is a}ended to read:
/f 13
14
/
i
{ 15
?; 16 - 511, - . No candidate who receives a
g :
\\ 11 i fit from the democracy trust fiind mav acecept anonymous

\nontnbutlon exceedmg $5. Any anonymous contrlbutlon that may not be" accepted

4) (b) Notwithstanding par. (a), any unspent and 1_1/né§1cumbered moneys -

R

e R

e,
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INSERT 5-23:

(1m) “Business day” means every day except Saturday, Sunday, and a holiday

designated in s. 230.35 (4) (a)."l

INSERT 6-21:

(10) “Independent expenditure” meaﬁs an expenditure made for the purpose of
making a communication that is made during the 30—day p-eriod preceding any
spring primary for the office of justice and the date of the spring election, or if no
primary is held, during the 60-day period preceding the spring election, that |
contains a reference to a clearly identified candidate for the office of justice at that

election.

INSERT 11-20:

11.509 IPisbursements from seed money and qualifying contributions;
excess contributions. An eligible candidate may make disbursements not
exceeding a total of $25,000 from seed money and qualifying contributions received

by the candidate at any time after the beginning of the exploratory period.

INSERT 12-10:

(2) The board shall process applications for public financing benefits in the
order received.

(3) The board shall determine a candidate’s eligibility to receive a public
financing benefit for a spring primary no later than 3 businesg days after the time
that the candidate files the list of qualifying contributions and/;gzz\;tiﬁcation required

Ly

under sub. (1).j
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(4) The board shall determine a candidate’s eligibility to receive a public
financing benefit for a spring election no later than 2 business days after the date of
the spring primary, or if no spring primary is held, no later than the Friday after the
2nd Tuesday in J. anuéry, or within the time prescribed under sub. (1), whichever is

later.

(5) If the board determines that a candidate is eligible to receive a public
financing benefit under sub. (3)Jor (4){ the board shall immediately distribute to the
candidate a line of credit equal to the initial public financing benefit for which the
candidate qualifies.

INS 3-1:

Nb f a eandidate who receives a public financing benefit otherwise violates the
N |

requirements of ss. 11.502 to 11.522, the board shall require the candidate to repay

a portion of the public funds received by the candidate to the board. The amount of

any such repayment shall be commensurate with the severity of the violation.

INSERT 14-19: B

1./ In addition, a nonpartlclpatlng candidate who rnbakes dlsbursements that equal
. Qﬁr’&\g ?f‘Wo;vLLQ_h@\e\ é:gw*\w&am tadl ov for ef’~€<~:‘!—fﬁm (’ﬂv&)ajg\mb&(
or exceed 90% of the publ ¢ financing benefit for the office of justiceshall, within 7

fav \(/ll q\{ i‘[ <3 «:f
days of making disbursements that equal or exceed that amoun{ﬁie a report W1th

the board containing an itemized statement of the total contributions received and

disbursements made by the candidate.

INSERT 15-7:

\ ﬂ%pon receipt of any report indicating that a nonparticipating candidate has

received contributions or made disbursements in excess of the public financing

benefit for the office of justice applicable to the primary, if prior to the date that the
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sty
%,pm-n.g/jﬁ'ﬁmary for the office of justice is held or the date that the primary would be

held 1f a primary were required, or applicable to the election, if on or after that date,
the board shall immediately credit the ac;\gunt of each eligible opposing candidate
who qualifies to receive a public financing benefit with an additional line of credit.
The amount of the additiopal line of credit shall equal the amount by which the total
contributions received or the total disbursements made by the nonparticipating
candidate, whichever is greater, exceed the afnount of the initial public financing
benefit for the office of justice applicable under this paragraph to the period during
which the excess contnbutlo?s are received or excess disbur: % ents are made, but not

+ @,(Cf@g)/\ws,ea ¢mtincd w i ey ciranit ™ rCcewed wndder 5 /15 /3{3) v
moxezth-a—n 3 times the initial public financing benefit for that period.

INSERT 15-10:

11.513 Independent expenditures. (1) If any person makes one or more -

independent expenditures exceeding $2,000 in the aggregate, that person shall file
a report with the board. The report shall be filed whenever the total independent

expenditures made by the person exceed $2, 000 in the aggregate and whenever the
exeenlig Hopll vn Hau eegaregale

person makes one or more add;tlonal 1ndependent expend1tures }@hat are not

vnde %f\ R
identified in a previous report exceedir ] AT

The report shall

gerte)
be filed within 7 days after the date that the expenditure is made, or if the
expenditure is made within 14 days of the date of a spring primary or election, within
48 hours after the date that the expenditure is made.

(2) Each report filed under sub. (l)Jshall contain the following information:

(a) The name of each candidate who is identified in each communication

financed by an independent expenditure.
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(b) A statement as to Whetner the communication is intended to support or
oppose each candidate who is identified under par. (a).')

(c) The total amount or value of the expenditure.

(8) When the sum of the aggregate independent expenditures reported made
against an eligible candidate and the Sndepenti_ent 5,xpenditures made for that

candidate’s opponent, as reported under sub. (§);7exceed 20% of the public financing

benefit for the office of justice in the primary or election for which the expenditures |

are made, the board shall promptly credit that candidate’s account with an

//—\’ﬁad.di\ti?ﬁill\;allﬂinesgf\c;edi@‘g_givalent to tal such independent expenditures made,
, o el ordais. 113133, ‘

w(,\en conibwed por. @“@‘iﬁ?“’“# rece )
) ut not to exceed m the'public financing benefit for that primary
. T Thibeo |

or election. The boa_rd shall distribute any additional line of credit under this

subsectiojn to be made Within ’42 days of the date of a spring election no later than
24 hours after the credit becomes due.

| (4) If a person who makes an independent expenditure does not indicate
Whethe‘rran independent expenditure is made against an eligible candidate or for an
eligible candidate’s opponent, or if the report reasonably appears to be incorrect, the
board may obtain a copy of the communication and, after examination, fietermine
whether the expenditure was made against an eligible candidai',(;‘é'A ggin:; eligible

candidate’s opponent for purposes of sub. (3)¥

INSERT 15-183:

(3)I>An eligible candidate may utilize a line of credit to transfer any amount of
money to his or her campaign depository account. No eligible candidate or agent of
an eligible candidate may make any disbursement other than through the use of the

fair election debit card or the campaign depository account. No eligible candidate or
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agent of an eligible candidate may make a disbursement in the form of cash, but an
eligible candidate or agent may make a disbursement in the form of cash in an
amount not exceeding $100 for the purpose of making disbursements in amounts not
exceeding $25. An eligible candidate shall maintain records of all cash
disbursements and shall report such disbursements to the board in accordance with

ss. 11.06 (l)Jand 11.506.\’
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P & ~ (7) “Explorato d” means the period that begms after the date of a sprin
w ends on the first day of the public financj alifying penod for the next

\3——*elect-i0n‘for-justiee.-—-w _

e

(8) “Fair election debit card” means a debit card issued by the board in
accordance with s. 11.515 (Z)Jentitling'a candidate and agents of the candidate

designated by the candidate to drawmoney from an account maintained by the board

- (9) “I/’e"d'ﬁti family”, when used with reference , to a candidats; ificludes. the :
candidate’s spouse and children. : | A

i
i

4
5
6
7 to make disbursements authorized by law.
8
9
0

(10) “Independ'ent disbursement” means a disbursement by a person expressly
1 advocatmg the election or defeat of a clearly identified candldate which is made

without coopenatlon or consultatlon with a candldate, or any authorized commi te/

ally identical. “Mass mailing” does not

nications from persons to whom

ZR ' a_candidate’s immediate family.
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i candidate for-an office or forthe opponents of that candidatéexceed 20% of the public

LRB-3024/1
JTK:wlj:km
SECTION 17

1999 — 2000 Legislature

- b“hgatmn to make such a dlsbursement Any such person shall file re reports of. such\

disbursements.or obligations to make such disbursements on the 15th.orlast day of ‘3

N
the month that immediately follows the date of the disbursement or the obligation

e .

to .make*theffd1®u*r ement, whichever comes first, except that, ‘within 6 Vﬂeek{prior
to the date of the springprimary election, the person shall ﬁlgﬁu@ms within
24 hours after each indepex&ﬁd&\sement is mad: /or'éﬁ;gated tobemade. Any - f |
such person :shall file . additional rep></a’ft€r each .additional $1,000 of

disbursements are made or obligated to //be made.

B

(2) When: the. aggregate ,Afciependent d1sbuxs\énts against an eligible

financing benefit f:E)/r,ﬁhaf office in any campaign, the board shall immediately credit
that. candlc}?eas/ account with: an ad&tlon@f credit equlvalek\txthe total

disbursenfents made or obligated to be made, but not to exceed 3 times th@qul\)liC

ing benefit-for-the-applicable-officer--———r T
11515 Democrac _
3 the st treasuegy The state treastrer shall contract with a debit
card issuer to permit-eligible candidates and their agents to .draw upon the fund
through an account with:the issuer.

(2) - Upon-a determination of a candidate’s «eligibility for a public financing
benefit as provided-for in's. 11.51 ( 1=):Ithe state treasurer shall issue to.the eligible
e fg{r;election debit card}enﬁfﬁng—/-—
: 1gnated‘by’mbow

o_eligible. candldate*or"”a‘g‘é""t “of "ai

aneligiblecandi

: C-a
ieans other than through the use: of the fair elgg,ti:>

disbursement by -an
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/gorzrect‘the ‘matter by informal methods-within-the-time-prescribed-in-sub-(3); the™

e . .
X" board shall make a public finding of probable cause in the matter. Atter making a !

to.}mpose a forfeiture under sub. (1) or (2).
P 1 : !

(E\)«»\l’f an elector believes that a candidate has violated ss. 11.502 to 11}’5‘ 2 a.nd
the elector}i‘s entitled to vote for or against the candidate in the election i oonnectiorl
W1th Whlch thémolatmn is alleged to occur, the elector may file a co‘fhplamt with the
8 board requestmg i o take remedial act1on If the board refdses to take remedlall

actmn or, W1th1n 30 dar

s after the ﬁlmg of such a complamt fails to take remed1alg

\
10 \ actlon the elector may comrence a civil action in th appropnate circuit court under

!

|

_ sub. (4) requestmg the court to pose a forfe1ture under sub. (1) or (2). l
12 %% (6). The board and courts sha expfl d1te all proceedings under ss. 11.502 to;
; |

|

l

13 \ 11.522 so that all complamts broughtfpn to an election are resolved, to the extent
1 .
'
{
!

14 possible, before the elect1on is held ‘
15 (7) Ifa complamt brought under ss. 11. 502\Q\11 522 is resolved against the
16 complainant and is fou:nd to have been brought in bad¥ ith and without reasonable :
17 basis therefor the board or court may assess costs, inclulling reasonable attorney '2
18 fees, against the cbmplamant l,‘
!

11 518 fProhlblted acts. (1) Ifa candidate or agent of a candi

|
J
20 ; accepts ;:fnore contributions than the candidate is entitled to receive, or makes |\

21 | dish

rsements exceeding the amount of the public financing benefit rece%?ed by the

andidate, the candidate or agent may be fined not more than $25,000 or 1mhg§oned
.2.3 M_,‘_fqr.notmore%an«&year-s—er both.

. e AT

- 24 -+ {2) .If a candidate who receives a public financing benefit, or an agent of such

25 a candidate; knowingly makes a disbursement by means other than through use of

pnblic finding, the board shall bring an action in the circuit court for Dane County //
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the fair election debit card, except as permifted under s. 11.515 (8), the candidate or
agent may be fined not more than $25,000 or imprisoned for not more than 5 years
or both.

h \@neﬁt for an election campaign, any person knowingly provides false meI’IIl‘ﬁthIlg

. p‘

, In"cohnection-with-the- receipt-or-disbursement of & public ﬁﬁam

to the\board or knowingly conceals or withholds information from the;board that‘

e

7 person may e\ﬁned not more than $25,000 or imprisoned for not mt'i{e than 5 years|

N

&

!

8 or both. f
9 11.519 Mass malllngs. (1) No person may conduyet any mass mailing usmé
10 state funds on behalf of any\person who is a candid ate for the office of justice at the
11 spring election during the penod"»,p\etween Dece ber 1 preceding that election an(?

;
12 May 31 following that election. A yd

13 , (2) If any person uses state funds %o conduct a mass mailing on behalf of an?y
14 person who is a candidate for thejo’fﬁce of j ;ﬁstme at the spring eleclion during tlie
15 period between September 1/and November 30 {\ecedmg that election, the board
16 shall immediately credit tHe accounts of all other ehglble candidates for justice: 051
17 behalf of whom the mflr/g is conducted with an addltlz}i‘&% line of credit equal to th% ‘
18 cost of printing a?d mallmg of that mass malhng The add\l}lgnd lme of credit ma§J

19  |be used solel}yto fund a mailing promoting the candidacy of bhe candidate Who

20 receives the cred1t : L‘%\%&

21 (3) A candidate for justice at the spring election who plans to usé ‘s%ate funds
22 for gmass mailing shall notify the board in writing of his or her intent to do s&c;‘“nje later
23 | than September 1 preceding the spring election, and shall complete the mailing no
24 \lia.terthanvthe-fellewing—Noveﬁber 30. T
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Senator George:

In putting together this draft, we made several minor clarifications or policy judgmenta[(;f‘- which-
\Yhat you should be aware ¢y If the draft does not reflect your intent in any of the
following cases, please let us know,\and we will revise it accordingly:
) _
1. Concernipg proposed ss. 11.501 and 11.502, this draft alters the instructions so that
the certifidjation and qualifying contributions are submitted under proposed s. 11.501,
rather than proposed s. 11.502, prior to any primary election. Under the draft, within
Geden % days after the date of any primary, a cané.idate must reapply for a public financing

benefit for the election. The »25'@“ applicatiipn need not contain any list of qualifying
contributions. Under proposed s. 11.51 (4), per the instructions, if there is no primary
election, the public financing benefit becomes available before the date that the
primary would be held, if a primary were required.

2. This draft 'deletes proposed s. 11.505Jand pai‘t of proposed s. 11.51 (1):( relating to
agreements by candidates to comply with requjreJments, because we believe this ?z

covered by proposed ss. 11.502 (1)and 11.503 (1)*and the definition of “campaigr],
which is referenced in proposed s. 11.501 @Y

GTET

3. In the proposed revision of s. 11.51 (3) [11.51 (#) in thig, draft], we haviﬁrug)stituted
reference to the¥riday after the 2nd Tuesday in J. anua.r}yrather than 3/dAys after the
deadline for filing nomination papers because if there is a successful challenge to the
papers of a candidate, the candidate would never be certified to have hljg or her name
appear on the ballot. Normally, a challenge is resolved within ffﬂays after the
nomination paper filing deadline, which occurs on the first Tuesday in January, or the
next day if Tuesday is January 1.

4. The instructions provided, and this draft specifies, in proposed s. 11.51 (4):/that the
elections board must determine a candidate’s eligibility for a public financing benefit
at the spring election no later than Zb soi_ness days after the date of the spring primary.
To harmonize with this change, this draft provides that a candidate must apply for a
public financing benefit un IjﬂProposed s. 11.503 (1) no later than the day after the
primary, instead of the Vth,\géa{;y“ after the primary, as formerly provided. This procedure
allows no time to sort out a close primary election result. A candidate may apply
without knowing whether he or she has won the primary, but the board may not be able
to act until it is certain of the primary result.
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5. In prop6sed s. 11.51 (6), we have substituted the term “intentionally” for “knowingly
and wilfully” because the term “intentionally” is defined in s. 11.01 (12), statsf/Also, we
have provided that any requirement to return public morfeys shall be commensurate
with the severity, rather than the scope, of the offense4 because that is the current
standard for determining whether to settle proposed civil forfeiture actions under s.
5.05 (1) (c),'stats. We think the effect of this language is similar to the langnage in the
instructions and is more consistent with current provisions.

6. Concerning proposed s. '11.5124\@( ),1 relating to reports by nonparticipating

candidates, because the 60—day perrodg)preceding the spring primary and the spring
election, during which reporting frequency increases, overlap, this draft increases the
reporting frequenc 60 days before the date that the spring primary is held, or the date
that the spring primary would be held{ if a primary were required to be held, and
continues that reporting frequency through the date of the spring election.

7. The treatment by this draft of proposed s. 11.512 (2)‘5 relating to additional public
financing benefits, attempts to address two issues that were not addressed in the
instructions by providing thatia) the additional amount is based upon the total
contributions received or the total disbursments made by the nonparticipating
candidate, whichever amount is greater; and b) the maximum amount of the additional
benefit is keyed to the amount of the public financing benefit for the primary, if the
excess contributions are received or excess disbursements are made on or before the
date that the primary is held or would be held if a primary were required, or for the

election, if the contributions are received or the disbursements are made after that
date. . :

8. Concerning the disclaimer that is required in communications by nonparticipating
candidates und«la‘{ proposed s. 11.522 (2)! the instructions did not specify whether to ‘
delete the 208 $€ntence oi{\cdelete the entire disclaimer. This draft deletes only the 2ud secand
sentence so the disclaimer reads “This communication is paid for with money raised

from private sources.”

9. Because, under the instructions, the definition of “independent disbursement” is
changed to sweep beyond what is currently considered a “disbursement” under s. 11.01
(7),;1 stats., we are no longer able to use this term. We have used, instead, the term
“independent vexpenditure(’z.) Concerning the language in the instructions to the effect
that a non—independent disbursement is considered a contribution to the candidate
who benefits from the disbursement, this is not specifically reflected in the draft

because it reflects current law for all candidates.}8ection 11.06 (4) (d*and 11.12 (1) (a),?
stats. ee :

10. Because this draft restores all language relating to lines of credit and the fair
election debit card from the original 1999 SB-181, it also restores the prohibited act
in proposed s. 11.518 (2)] relating to making disbursements by means other than
through use of the fair election debit card, with certain exceptions.

11. Concerning the need for a definition of “persén% the L.R.B. does not include
deﬁl}itions of this term in drafts because we use the standard definition in s. 990.01

¥ (26),' statssand the legally accepted definition of the term, which includes both natural
persons (individuals) and unnatural persons.
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12. For this draft, we have included two appropriations for administration but have
specified “$—0-" for expenditure in fiscal years 2001-02 and 2002—03. When you know
the dollar amounts that you need to include in the proposal, contact us and we will
either redraft the proposal or draft an amendment, whichever is approprlate \

In addition, we would like to briefly note the followmg legal issues: | 3
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court permitted in 1976. As a result, its enforceability at the current time appears to
ift by the court in its stance on this issue. In this connection, see also
North Carolina Right to Life, Inc., v. Bartlett, 168F. 8d 705 (4th Cir. 1999), cert. denied,
56 (2000), in which the court voided North Carolina’s attempt to regulate

issue advocacy as inconsistent with Buckley. ,
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. _ ) , DRAFTER’S Note LRB-3024ftdr
‘ FROM THE JTK;
\ ' LEGISLATIVE REFERENCE BUREAU + TN

g In McIntyre v. Ohio Elections Commission, 115 S.Ct. 1151 (1995), the U.S.
Supreme Court found unconstitutional, under the First Amendment, a statute that
prohibited publication or d1str1but1on of any material designed to promote the
nomination or election of a candidate or the adoption or defeat of any issue or to
influence the voters at any election without identification of the name and address of
the person who pubhshes or distributes the material. The court, however, indicated
that a state’s interest in preventing fraud might justify a more limited disclosure
requirement (115 S.Ct. at 1522). Further, the court indicated that it still approved of
requirements to disclose independent expenditures, which it upheld in Buckley v.
Valeo, et. al., 96 5.Ct. 612, 661-662 (1976), (MclIntyre, 115 S.Ct. at 1523). In view of this
opinion, the const1tut10na11ty of disclosure statutes such as proposed s. 11. 522" relating
to labeling of certain political communications by candidates for the office of justice of
the supreme court who fail to qualify for a public financing benefifis not clear at this ¥
point. We will have to await further decisions from the court beforé we know the exact
limits of a state’s ability to regulate in this field. x e ol Tures

, (’7\% Proposed ss. 11.512 (2) and 11.513 (§), which increase the public financing benefit
available to a candidate for the office of justice when independent di
made against the candidate or for his or her opponents, or when thc candidate’s
opponents make disbursements exceeding a specified level, may result in an

brldgement of the First Amendment rights of the persons maklng thM e s o

S eolbhry T ren=SAE-3d=135648th Cir.,.1994),.in.which..a.. Mrnnesotamlaw that O Fop

i cluded prov1s1ons s1m11ar to proposed ss...11:512 (2) and 11.513 (2) was. .

should be noted that there are arguments to be made on jy es of this issue€,

i Mﬁﬁ;use 1t did not-arisé€in the c1rcu1t thati

L) B. Proposed s. 11.512 (1), which imposes additional reporting requirements upon
candidates for the office of justice of the supreme court who fail to qualify for a public

financing benefit, may raise an equal protection issue under the 14th Amendment to
the U.S. Constitution.
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If.'yo{iineed further information or would like to make any changes based on the
above information, please let us know.

’

- Managing Attorney
Phone: (608) 266-6778

‘Robert . Marchant

Legislative Attorney

Phone: (608) 261-4454

E-mail: Robert.Marchant@legis.state.wi.us

Led. -,
.

Mare 10Ver:

Senior Legislative-Attorney
Phone; 4608) 2660129 .
E2Mmail: marc.shovers@legis.state.wi.us

Joseph T. Kreye ™~ _
Legislative Attorney
Phone; £608) 2662263 ,
_E-fiail: joseph.kreye@legis.statéwi.us




e , ) A Although
relevant case law has developed regarding this issue in the federal courts of appeal,
there is no consensus among these courts on this issue. Due to the unsettled nature
of the law in this area, it is not possible to predict how a court would rule if proposed

S. ﬂé&(@}—(—b.)méb_a}({;re challenged.
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DRAFTER’S NOTE LRB-1551/1dn

FROM THE JTK&RIM:wlj:pg
LEGISLATIVE REFERENCE BUREAU

January 18, 2001

Senator George:

In putting together this draft, we made several minor clarifications or policy judgrhents
of which you should be aware. If the draft does not reflect your intent in any of the
following cases, please let us know, and we will revise it accordingly:

1. Concerning proposed ss. 11.501 and 11.502, this draft alters the instructions so that
the certification and qualifying contributions are submitted under proposed s. 11.501,
rather than proposed s. 11.502, prior to any primary election. Under the draft, within
seven days after the date of any primary, a candidate must reapply for a public
financing benefit for the election. The second application need not contain any list of
qualifying contributions. Under proposed s. 11.51 (4), per the instructions, if there is
no primary election, the public financing benefit becomes available before the date that
the primary would be held, if a primary were required.

2. This draft deletes proposed s. 11.505 and part of proposed s. 11.51 (1), relating to
agreements by candidates to comply with requirements, because we believe this is

covered by proposed ss. 11.502 (1) and 11.503 (1) and the definition of “campaign,”
which is referenced in proposed s. 11.501 (2).

3. In the proposed revision of s. 11.51 (3) [11.51 (4) in this draft], we have substituted
reference to the “Friday after the 2nd Tuesday in January” rather than three days after
the deadline for filing nomination papers because if there is a successful challenge to
the papers of a candidate, the candidate would never be certified to have his or her
name appear on the ballot. Normally, a challenge is resolved within seven days after
the nomination paper filing deadline, which occurs on the first Tuesday in January, or
the next day if Tuesday is January 1.

4. The instructions provided, and this draft specifies, in proposed s. 11.51 (4), that the
elections board must determine a candidate’s eligibility for a public financing benefit
at the spring election no later than two business days after the date of the spring
primary. To harmonize with this change, this draft provides that a candidate must
- apply for a public financing benefit under proposed s. 11.503 (1) no later than the day
after the primary, instead of the seventh day after the primary, as formerly provided.
This procedure allows no time to sort out a close primary election result. A candidate
may apply without knowing whether he or she has won the primary, but the board may
not be able to act until it is certain of the primary result.
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5. In proposed s. 11.51 (6), we have substituted the term “intentionally” for “knowingly
and willfully” because the term “intentionally” is defined in s. 11.01 (12), stats. Also,
we have provided that any requirement to return public moneys shall he
commensurate with the severity, rather than the scope, of the offense because that is
the current standard for determining whether to settle proposed civil forfeiture actions
under s. 5.05 (1) (c), stats. We think the effect of this language is similar to the language
in the instructions and is more consistent with current provisions.

6. Concerning proposed s. 11.512, relating to reports by nonparticipating candidates,
because the 60—day periods preceding the spring primary and the spring election,
during which reporting frequency increases, overlap, this draft increases the reporting
frequency to 60 days before the date that the spring primary is held, or the date that
the spring primary would be held if a primary were required to be held, and continues
that reporting frequency through the date of the spring election.

7. The treatment by this draft of proposed s. 11.512 (2), relating to additional public
financing benefits, attempts to address two issues that were not addressed in the
instructions by providing that: a) the additional amount is based upon the total
contributions received or the total disbursements made by the nonparticipating
candidate, whichever amount is greater; and b) the maximum amount of the additional
benefit is keyed to the amount of the public financing benefit for the primary, if the
cxcess contributions are received or excess disbursements are made on or before the
date that the primary is held or would be held if a primary were required, or for the
election, if the contributions are received or the disbursements are made after that
date.

8. Concerning the disclaimer that is required in communications by nonparticipating
candidates under proposed s. 11.522 (2), the instructions did not specify whether to
delete the second sentence or to delete the entire disclaimer. This draft deletes only
the second sentence so the disclaimer reads “This communication is paid for with
money raised from private sources.”

9. Because, under the instructions, the definition of “independent disbursement” is
changed to sweep beyond what is currently considered a “disbursement” under s. 11.01
(7), stats., we are no longer able to use this term. We have used, instead, the term
“independent expenditure.” Concerning the language in the instructions to the effect
that a non—independent disbursement is considered a contribution to the candidate
who benefits from the disbursement, this is not specifically reflected in the draft
because it reflects current law for all candidates. See section 11.06 (4) (d) and 11.12
(1) (a), stats.

"10. Because this draft restores all language relating to lines of credit and the fair

election debit card from the original 1999 SB-181, it also restores the prohibited act
in proposed s. 11.518 (2), relating to making disbursements by means other than
through use of the fair election debit card, with certain exceptions.

11. Concerning the need for a definition of “person,” the L.R.B. does not include
definitions of this term in drafts because we use the standard definition in s. 990.01
(26), stats., and the legally accepted definition of the term, which includes both natural
persons (individuals) and unnatural persons.
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12. For this draft, we have included two appropriations for administration but have
specified “$—0-" for expenditure in fiscal years 2001-02 and 2002—03. When you know
the dollar amounts that you need to include in the proposal, contact us and we will
either redraft the proposal or draft an amendment, whichever is appropriate. In
considering this issue, please be aware that the executive budget bill, if enacted after
this bill, may eliminate any funding for these appropriations.

In addition, we would like to briefly note the following legal issues:

1. Currently, ch. 11, stats., generally requires disclosure of financial activity by
individuals and committees seeking to influence the election or defeat of candidates for
state or local office [see ss. 11.01 (6), (7), (11), and (16), 11.05, and 11.08, stats.], unless
a disbursement is made or obligation incurred by an individual other than a candidate
or by a committee that is not organized primarily for political purposes, the
disbursement is not a contribution as defined in the law, and the disbursement is not
made to expressly advocate the election or defeat of a clearly identified candidate [see
s. 11.06 (2), stats.]. This language pretty closely tracks the holding of the U.S. Supreme
Court in Buckley v. Valeo, et al., 96 S. Ct. 612, 656—664 (1976), which prescribes the
boundaries of disclosure that may be constitutionally enforced (except as those
requirements affect certain minor parties and independent candidates). Proposed ss.
11.501 (10) and 11.513, which require reporting by persons that make certain
communications during certain periods containing a reference to a candidate for the
office of justice, appears to extend beyond the boundaries that the court permitted in
1976. As aresult, its enforceability at the current time appears to rest upon a shift by
the court in its stance on this issue. In this connection, see also North Carolina Right
to Life, Inc., v. Bartlett, 168F. 3d 705 (4th Cir. 1999), cert. denied, 120 S. Ct. 1156 (2000),
in which the court voided North Carolina’s attempt to regulate issue advacacy as
inconsistent with Buckley. y

2. In McIntyre v. Ohio Elections Commission, 115 S.Ct. 1151 (1995), the U.S. Supreme
‘Court found unconstitutional, under the First Amendment, a statute that prohibited
publication or distribution of any material designed to promote the nomination or
election of a candidate or the adoption or defeat of any issue or to influence the voters
at any election without identification of the name and address of the person who
publishes or distributes the material. The court, however, indicated that a state’s
interest in preventing fraud might justify a more limited disclosure requirement (115
S.Ct. at 1522). Further, the court indicated that it still approved of requirements to
disclose independent expenditures, which it upheld in Buckley v. Valeo, et. al., 96 S.Ct.
612, 661-662 (1976), (MclIntyre, 115 S.Ct. at 1523). In view of this opinion, the
constitutionality of disclosure statutes such as proposed s. 11.522, relating to labeling
of certain political communications by candidates for the office of justice of the supreme
court who fail to qualify for a public financing benefit, is not clear at this point. We will
have to await further decisions from the court before we know the exact limits of a
state’s ability to regulate in this field. e

3. Proposed ss. 11.512 (2) and 11.513 (8), which increasé the public financing benefit
available to a candidate for the office of justice when independent expenditures are
made against the candidate or for his or her opponents, or when the candidate’s
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opponents make disbursements exceeding a specified level, may result in an
abridgement of the First Amendment rights of the persons making the expenditures
or disbursements. Although relevant case law has developed regarding this issue in
the federal courts of appeal, there is no consensus among these courts on this issue.
Due to the unsettled nature of the law in this area, it is not possible to predict how a
court would rule if proposed s. 11.512 (2) or 11.513 (3) were challenged.

4. Proposed s. 11.512 (1), which imposes additional reporting requirements upon
candidates for the office of justice of the supreme court who fail to qualify for a public
financing benefit, may raise an equal protection issue under the 14th Amendment to
the U.S. Constitution.

If you need further information or would like to make any changes based on the above
information, please let us know. L

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 2666778

Robert J. Marchant

Legislative Attorney

Phone: (608) 2614454

E-mail: robert.marchant@legis.state.wi.us



Gretschmann, Karen

From: Gretschmann, Karen
Sent: Friday, January 19, 2001 10:58 AM
To: . Engel, Katharine Mary
Subject: 01-1551/1
01-155111 ) 01-1551/1dn

Karen Gretschmann -
Legislative Program Assistant/Financial Specialist
Legal Section

Wisconsin Legislative Reference Bureau

(608) 266-3561



Notes from meeting 1/31/01 for redraft of LRB-1551:

1. Delete special disclaimer by nonparticipating candidates.

2. Nonparticipating candidates need report total amounts only — no itemization required.
3. Contribution limitations $5,000 individuals and $5,000 committees.

4. Effective date 7/1/01, or the day after publication, whichever is later.

5. Lawful contributions accepted by a participating candidate prior to the effective date may be
retained and spent, but they are deductible from the public financing benefit received.

/
6. Reports of independent expenditures during the last lﬂ%ays at 24 hour intervals.

7. No special reports by nonparticipating candidates are required if no candidate qualifies for and
accepts a public financing benefit.

8. Nonseverability a. Matching supplements for communications by independent expenditure and
issue advocacy may not be severed to permit supplementation of one but not the other.

b. If match for disbursements by nonparticipating candidates is found to be invalid, then entire act
is invalid. '

9. Qualifying contributions — minimum 500 individuals — no residency required — in amounts of $10
to $100.

10. Define “communication” to exclude polling, exccpt persuasive p(leling. Y a7 ;

tepovd Concerning Soppavd @7 OpPosibiny 1 n PBPecf TO cin TS50 a 3 '
11. If any,[eexxfl’mume%suﬁje%ﬁe-éé‘téh contains a'nlﬁ‘sstatement of fact, there is no legal conse- %%gt
quence. recedpis ¥ pese 4, ¢ (4)

12. Delete fequirement for/\acknowlcdgementfor)lpage 11, sub. (7).

13. In addition to $25,000 maximum, permit private contributions to be accepted by an eligible can-
didate if spent for legal expenses in connection with civil investigation or prosecution for violation
of campaign finance law, payment of civil penalties, recount expenses or inaugural expenses.

14. Allow candidates to file applications for public financing benefits within 10 days of the nomina-
tion paper filing deadline. Allow any person to challenge within 3 business days of the application
deadline. Permit candidates to supplement their qualifying contributions, within the overall limit,

in a number not exceeding the number,of qualif}fin con}:ribut/ions challenged, within 5 buﬁmess days
of the application deadline. 120 g M deerd e it 14/ Aours, [k de /‘”1"/ gron 7 >

15. For cost—of-living adjustment, apply voting age population as a 2nd factor, per Kettl Commis-
sion recommendations. : : :

16. Permit match of independent expenditures for communications only.

17. Include legislative findings to be submitted.




Kuesel, Jeffery

From: Kuesel, Jeffery v
Sent: Friday, February 02, 2001 1:49 PM
To: Rossmiller, Dan

Ce: Marchant, Robert

Subject: RE: Impartial Justice Questions
Dan,

I think your memo does a pretty good job of explaining the outstanding questions. Last night | managed to get
through the other items, so once you get back with the answers and the findings language, it shouldn’t take too much
longer to produce a /2 draft. The changes are so pervasive and the level of concern with detail is so great, however, that |
think you need to build in some "digestion" time for the /2 draft and potentially some time to gotoal/3.

Jeff
----- Original Message-----
From: Rossmiller, Dan
Sent: Friday, February 02, 2001 12:00 PM
To: Kuesel, Jeffery
Subject: FW: Impartial Justice Questions
Jeff:

Here’s a copy of the message | sent out to the interested parties. | may have missed the mark on item 3. | talked to
Ron and he suggested the point of dispute is whether to allow contributions from non-residents to count as qualifying
contributions. Let me know and 1 wilf repoll the participants.

Dear

I received a call from Jeff Kuescl, the LRB drafting atturney. He had a series of questions on points he was unclear about either

because they weren’t addressed or because he was uncertain whether a consensus was reached. (All page and line references are tc
LRB 1551/1)

1. Reporting of Financial Activity by Non-participating Candidates (Newly created Section 11.512)

At page 16, line 4: Should we keep the reporting  requirement at 48 hours?

(Question arose because we had changed the reporting in newly created s. 11.513 to conform it to existing law... i.e., 24 hours if
made within 15 days of the date of the election) ‘

2. Acknowledgement of Contributions by Participating Candidates (Newly created Section 11.502 (€3)]

At page 9, lines 17-23: Do we want to keep the language requiring acknowledgement? If not, what kind of documentation
requirement do we want? Do we want to require some form of verification (i.e., require contributions to be made by check,
require that photocopies of checks be made?)

(Question arose because we specifically agreed to delete the acknowledgement/ receipt requirement in newly created s. 11.506 (7)
but did not address the language in newly created s. 11.502 (4).)

3. Residency Requirement for Qualifying Contributions (Newly created Section 11.502 2)

At page 9, lines 9-13. There was considerable discussion about requiring a candidate to receive qualifying contributions from at
least 500 Wisconsin residents in amounts equal to not less than $10 nor more than $100, but neither the drafter, Mr. Kuesel, nor
Mr. Sklansky was certain that a consensus had been reached. There was some discussion about such a provision making the bill
more politically salable. Do we want such language in the bill or not?

4. Exception for Makers of Independent Expenditures and Issue Advocacy From the Prohibition Against Making False
Statements




There was some discussion about excepting the maker of an LE. or and I.A. from any consequences if the communication contains
a misstatement or an alleged falsehood.

(Question arose bevause this could involve amending a criminal statute, this might cause concern. From a political standpoint, do
we want to say in this bill that "there is no consequence for making a false statement"?)

Please let me know what your people think. Thanks.

Dan

Dan Rossmiller ' ¢
Chief of Staff

Office of Senator Gary R. George

608-266-2500

877-474-2000 (toll free)



Kuesel, Jeffery

From: Rossmiller, Dan

sent: Wednesday, February 07, 2001 12:38 PM
To: Kuesel, Jeffery

Subject: RE: Impartial Justice

Jeff:

| agree with you on point #1.
On point #4, | think the latter approach may be preferable... as long as we can define the communications to which the

exception applies narrowly. Perhaps it would allow those communications which would not be considered independent
expenditures but for the new defintion created in the bill. 1As a practical matter either approach wotild work.

Dan

I will forward the suggestions on legislative findings of fact language to you as | receive them.
Do you have any sense as to when the present draft will be completed?

-----Original Message-----

From: Kuesel, Jeffery

Sent: Tuesday, February 06, 2001 9:05 PM
To: Rossmiller, Dan

Cc: Marchant, Robert

Subject: RE: Impartial Justice

Dan,

1. Re #1, | think you probably do not want a 15-day start date for the reports from the nonparticipating candidates.
I thought this was only for independent spenders (page 17, line 4). For the nonparticipating candidates, my tentative
markup calls for the reports to start 7 days after the hoard notifies a candidate that his or her opponent has qualified
for a public financing benefit. There would be a potential hiatus between the date of the primary and the date that it is
determined that one of the candidates has qualified for a benefit for the election. The reports would be due 24 hours
after the contribution was received or disbursement made, if this change is inserted.

2. Re #4, | wonder if you want to ask the independent spenders whether they are supporting or opposing and then
provide no penalty for falsifying the information, or you want to let them claim that they are neither supporting or
opposing and let the board decide. The practical effect may be the same, because if there is no penalty, they may
refuse to answer the question. «

Je

----Original Message-----
From: Rossmiller, Dan

Sent:  Tuesday, February 06, 2001 8:47 PM
To: Kuesel, Jeffery
Subject: Impartial Justice

Here are some comments in reponse to my questions that I thought I would share with
you:

RE: Question #1 Reporting of Financial Activity by Non-participating Candidates
(Newly created Section 11.512)

IT WAS AGREED THAT WE WILL CHANGE THE REPORTING TO MIRROR CURRENT

REQUIREMENTS FOR I.E.’s, SO IT WILL BE 24 HOURS IF MADE WITHIN 15 DAYS OF
THE ELECTION.

RE: Question #2' Acknowledgement of Contributions by Participating Candidates
(Newly created Section 11.502 (4))

MY UNDERSTANDING WAS THAT THE WRITTEN ACKNOWLEDGMENT REQUIREMENT WOULD BE
REMOVED FROM BOTH SECTIONS, AS THE CONCERN WAS THE EXCESSIVE BURDEN ON THE
CANDIDATE. MY NOTES REFLECT THAT A FINAT, DECTSTON WAS NOT MADE ON PRECISELY
WHAT RECORDS TO REQUIRE, BUT I THINK REQUIRING A CANDIDATE TO MAINTAIN A
LIST OF THE CONTRIBUTORS, WITH ADDRESSES, WILL ALLOW THE BOARD TO AUDIT

i




COMPLIANCE UNDER PROPOSED 11.502(3) (page 9, lines 14-16).

RE: Question #3 Residency Requirement for Qualifying Contributions (Newly created
Section 11.502 (2))

CONSENSUS WAS REACHED TO REQUIRE AT LEAST 500 CONTRIBUTIONS FROM WISCONSIN
RESIDENTS. IT WAS AGREED THAT THERE WERE NO CONSTITUTIONAL CONCERNS AS LONG
AS NON-RESIDENTE COULD STILL CONTRIBUTE SEED MONEY TO THE CANDIDATES.

RE: Question #4 Exception for Makers of Independent Expenditures and Issue
Advocacy

>From the Prohibition Against Making False Statements

THERE NEEDS TO BE SOME LANGUAGE, PRESUMABLY IN 11.60 AND

11.61, EXEMPTING THE SPECIFIC REPORTING REQUIREMENT OF 11.513(2) (b) FROM ANY
CIVIL OR CRIMINAL PENALTY. THE CONCERN ONLY RELATES TO THE REQUTIREMENT THAT
THE PARTY REPORT WHETHER THE COMMUNICATION IS INTENDED TO SUPPORT OR OPPOSE
A SPECIFIED CANDIDATE. THERE SHOULD STILL BE A POTENTIAL PENALTY ATTACHED
TO REPORTING A FALSE AMOUNT (11.513(2) (c)) OR FAILING TO FILE A REPORT AT
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Dan Rossmiller

Chief of Staif

Office of Senator Gary R. George
608-266-2500

877-474-2000 (toll free)



Kuesel, Jeffery

From: Rossmiiller, Dan
Sent: Friday, February 02, 2001 6:49 PM
To: Kuesel, Jeffery
Subject: Comments on Proposed section 11.513 (4)
Jeff:

Thanks for all your good work.

Here are the comments regarding the subject of declarlng whether an "issue ad" that would
be an independent expenditure under the defintion in the bill is in support of or
opposition to a candidate:

"since we are asking the groups that are making issue ads to state their
intended political victims, it seems to me that when the group says the ads
do not support or oppose any candidate that there can be no poegible charges
even though the board disagrees.. otherwise the board might be reluctant to
disagree because of the possible penalty (an unintended consequence) or the
group might argue that they are required to make a statement which would
bring them under the law of independent expenditure for fear of being
prosecuted for a false statement even though the ad does not use any of the
magic words and therefore the gelf reporting law is unconstitutional. what
the board and the public needs is the financial information and the fact
that ads are running. this is more important than whether the group
properly describes their actions as for or against a candidate or is really
an issue ad. "

Dan Rossmiller

Chief of Staff

Office of Senator Gary R. George
608-266-2500

877-474-2000 (toll free)




